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ORDER-IN-APPEAL

BRIEF FACTS OF THE CASE:

M/s. Yash Corporation [Legal Name : Jyotindrakumar Amrutlal

Choksi), Ground Floor, 85-B, Rudraiksh 11, plot No. 1606, Phase-III, Vatva,
Mehmadabad Road, Ahmedabad 382445 (hereinafter referred to as "the

appellant), holding GST Number 24ABGPC8AT1L1ZH has filed appeal against
Order-In-Original No. 07/AC/YashCorporation/Div-II/A'bad

Sourht/JDM/2023-24, dated 02.06.2023 (hereinafter referred to as the
"impugned order") passed by the Assistant Commissioner, CGST & C. Ex.,
Division-II, Ahmedabad-South Commissionerate (hereinafter referred to as the

" adjudicating authority") .

2(i). The facts leading to this case are that the appellant are engaged in

the taxable supply of Carbonates; Peroxocarbonates (Percarbonates);

Commercial Ammonium· Carbonate Containing Ammonium Carbamate

Disodium Carbonate: Disodium Carbonate falling under Chapter 28. During
scrutiny of GST returns of the appellant under Section 61 of the CGST Act,
2017 for the period from July-2017 to March-2018, on the basis of the data

available in the it was observed that the appellant has availed excess credit

amounting to Rs. 37,41,285/- in GSTR-3B as compared to available in GSTR
2A during the period from July-2017 to March-2018, and the same is required
to be demanded and recovered under Section 73 of the CGST Act 2017. Further

. he appellant reversed the excess ITC credit in GSTR-3B of July 2018 and the
$ aid ITC reversal is also reflected in GSTR-9 and GSTR-9C credit in GSTR-3B

f July-2018.

2(ii). However, it appears that the wrongly availed ITC has been utilized
and is not continuously lying in the credit ledger during the said period.

Therefore, interest amounting to Rs. 38,476/- u/s 50(3) shall be leviable on the
said wrongly availed and utilized ITC which is required to be paid along with
penalty amounting to Rs. 3,74,129/- under section 73(9) read with Section
122(2)a) of the CGST Act, 2017. Further it was observed that the said taxpayer
have late filed GSTR-3B returns and hence, late fees for delayed filing of
returns along with interest amounting to Rs. 6,183/- is required to be paid.
However the appellant has paid the liability of Rs. 5,994/- in respect of late
fees for delayed filing of returns along with interest vide DRC-O3 dated

14.03.2023. However, Rs. 189/- (Rs. 6,183 -Rs. 5,994) still remains unpaid,

which is required to be demanded and recovered from the appellant.

2(iii). So the issue to be decided in the instant case is whether the
appellant is liable to pay interest amounting to Rs. 38,476/- u/s 50(3) of the
CGST Act 2017 on the said wrongly availed and utilized ITC along with penalty
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amounting to Rs. 3,74,129/- under section 73(9) read with Section 122(2)(a) of
the CGST Act, 2017 and the demand of Rs. 189/- (Rs. 6,183 -Rs. 5,994) in

respect of late fees for delayed filing of returns including interest.

3. The appellant was issued Show Cause Notice on 30.09.2022 and has

been adjudicated by the adjudicating authority vide the impugned order. The

adjudicating authority has passed the impugned order on the following

grounds:
that the taxpayer has accepted and admitted that they have the ITC in

excess in their GSTR-3B as compared to the same available in GSTR-2A in.

the month ofFebruary-2018;

that the taxpayer has done arithmetic calculation of the utilization of the

wrongly availed Input Tax Credit as per their reply dated 22.03.2023; that
the taxpayer has erred in calculation of the excess availed and utilized

amount ofITC submitted;

it is amply clear and also accepted by the taxpayer that they have wrongly

availed and utilized the Input Tax Credit, therefore the calculation of the

interest will be governed by the Section 50(3) of the CGST Act, 2017 read
with Rule 88B(3) and explanation ofthe sub-rule ofthe CGST Rules, 2017;

that the taxpayer has done calculation of interest from the date of GSTR

3B return filing date till 20.08.2018 ie. date offiling of GSTR-3B return of

July, 2018. However, as per the submitted copy of the GSTR-3B return of
July-2018 by the taxpayer along with reply letter dated 22.03.2023, he
date offiling of the said return was 23.08.2018. Therefore, the date of

reversal of the ITC shall be the filing of GSTR-3B return of the month of

July-2018 i.e. 23.08.2018. I find that the taxpayer has calculated the "

interest at the rate of 18% on the amount ofITC utilized, however, as per
the notification no. 13/2017-Central Tax dated 28.06.2017, the rate of
interest under Section 50(3) is prescribed at 24% w.e.f. 01.07.2017.
Therefore, the calculation of interest is required to be done at the rate

of24% on the amount excess utilized;

that vide the said DRC-03 dated 14.03.2023, the payment has been made
for the period from:Apr-2018 to March-2019 i.e. FY 2018-19 under the

head of Interest with reason "Payment for excess utilization of ITC for FY

2018-19", however, the demand was raised to the taxpayer vide SCN

dated 30.09.2022 for the period from July-2017 to March-2018 i.e. for FY

2017-18. Therefore, the same cannot be considered for payment ofinterest
demanded vide SCN dated 30.09.2022 for the period of FY 2017-18.
Therefore, the interest amounting to Rs. 38,476/- (CGST-Rs.19,238 &

SGST-Rs.19,238) on the excess availed and utilized Input Tax Credit
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remains unpaid and is required to be demanded and recovered from the
taxpayer under Section 50(3) ofthe COSTAct, 2017;

that the taxpayer has availed Input Tax Credit of Rs. 37,41,285/- in
excess in their GTR-3B during FY2017-18 as compared to available in

GSTR-2A in contravention of the provisions of the CGST, Act. They had

availed such ITC, which was not available to them, therefore, rendered

themselves liableforpenalty under theprovisions ofAct, ibid;

that they have reversed the excess availed ITC in the GSTR-3B ofmonth of

July-2018, however, the interest portion thereon is remaining unpaid.

Thus, they have not fulfilled the criteria of Section 73(8) of the Act, ibid,
therefore, they are liable for penalty under section 73 read with Section
122(2)(a) ofthe CGST, Act, 2017;

4. Being aggrieved with the impugned order, the appellant preferred this

appeal on 01.09.2023 on the grounds, which are reproduced below:

- there is a difference in ITC availed as per GSTR 3 and ITC available as per

65TR 2A in the month ofFebruary 18. The Appellant has already reversed
the said ITC in GSTR 3B ofJuly 18 on voluntary basis i.e., before issuance

ofshow cause notice inform DRC O 1;

the Adjudicating Authority have raised a demand to pay interest under
Section 50(3) for excess availment ofITC. As per section 50(3) interest will
be leviable only on suchportion ofITC which has been availed and utilized

by the registered person;

- the Appellant is referring Notification 14/2022- Central Tax dated
05.07.2022. In the said notification it is clarified that the ITC shall be
deemed to be utilized only when the balance in electronic credit ledgerfalls
below the amount of excess availed ITC. Therefore, the interest shall be
computed only on the differential ITC amount between Excess availed ITC
and Closing balance ofITC as per electronic credit ledger;

- the payment of interest amounting to Rs. 12,843 on differential amount

has been done via filing form GST DRC 03 having ARN

AD24032301323SQ dated 14.03.2023;

- The interest calculation method of the Appellant is conflicting with the
methodfollowed by the Adjudicating Authority. The Adjudicating Authority

have calculated the interest on differential amount as on 19-03-2018
amounting to Rs 3,594 for 157 days. Further, the interest on differential
amount as on 17-04-2018 amounting_to Rs 62,027for 128 days. Now the

\
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differential amount Rs 62,027 includes the amount Rs 3,594 on which the
interest has already been calculated for 157. Therefore, there is
duplication of interest on differential amount Rs 3,594 for 128 days. This
way on each date where ECL is falling below the amount ofexcess availed

ITC, there is a duplication of interest amount. Therefore, the method of
calculationfor interestfollowed by the Adjudicating Authority is not correct

in law;

- the Adjudicating Authority have asked for a differential amount of interest
amounting to Rs 189. The paymentfor the same is done via fling ofDRC

03 having ARNAD240923000143O dated 01.09.2023;

- As per Section 1222)a) penalty in case of excess availment of ITC is

leviable at ten-percent of the tax due from the registered person. In the

given case the tax amount is already reversed by the appellant in GSTR

3B ofJuly 18 on voluntary basis. Therefore, penalty should not be levied

as there is no tax duefrom the Appellant;

- that no penalty can be imposed, if the Appellant has availed the ITC but

not utilised the same, in our case, we have availed the ITC but same is not

utilised; that our monthly balance is monthly more than the alleged wrong

availment ofITC;

- reliance is placed on the decision ofHor'ble Patna high court in the case of

Ml s Commercial Steel Engineering Corporation Vs State ofBihar Civil Writ

Jurisdiction Case No.2125 of2019 on the issue of TRAN 1 credit wrongly
availed but not utilised. Hon'ble court held that mere availment doesn't

attract any penalty and interest; decision ofHon'ble Karnatakca High Court

in the case ofCommissioner of Central Excise Vs Mls Bill Forge P Ltd CEA
96/2010 order dated 05th April, 2011, Hon'ble court held in this case that

mere wrong availment ofthe ITC doesn't attract any penalty;

- The Proper Officer can levy penalty up to 10% of tax dues only under

section 73 (9) ofCGST Act, 2017. In the given case there were no Tax dues
pending from the Appellant. as ITC was already reversed within due time

limitfor the given period;

In view of the above submission, the Appellant prays to consider the

contentions made in the Grounds of Appeal and forgo the demand raised for

penalty and interest.

Personal Hearing:
5. Personal hearing in the matter was fixed on 08.12.2023 and 19.12.2023.
Mr. Arjen Akruwala, C.A., attended personal hearing on behalf of the appellant
as the authorised representative. During the hearing they submitted that the
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credit was reversed in the month of July 2018 much before the issue of SCN.

Therefore no penalty is imposable. He further reiterated the written
submissions and requested to allow appeal. He further reiterated that the

balance amount was carried forward and in balance except for Rs. 95000/

appros. Was utilised on which interest is also paid therefore as per section
73(5) proceedings to be concluded as they have paid dues. The interest amount
could be paid due to ignorance being covid period (ASMT 1 0 was issued).

Discussion and findings:

6. I have carefully gone through the facts of the case available on record

and grounds of appeal in the Appeal Memorandum and the oral submissions
made by the appellant at the time of hearing. The issues to be decided in the

present appeal are whether the appellant is liable to pay interest amounting to

Rs. 38,476/- u/s 50(3) of the CGST Act 2017 on the said wrongly availed and

utilized ITC along with penalty amounting to Rs. 3,74,129/- under section
73(9) read with Section 122(2)(a) of the CGST Act, 2017 and the demand of Rs.

189/- (Rs. 6,183 -Rs..5,994) in respect of late fees for delayed filing of returns
includes interest.

7(i). In the instant case the Appellant has availed the excess ITC in

(2"?}eT p or he month ot Peruary 2018 or casT aroutng to Rs 18,70.64s/ .., + sasT amounting to Rs 18,70,643 (Total Rs. 37,41,285/-) as compared
#s 3 "·
tees &; l$j asTR 2A. Furer the appellant reversed the said Trc i asTR B or Jay
•_fa1s led on 23.08.2018. However, it appears that the wrongly availed ITC has..

been utilized and is not continuously lying in the electronic credit ledger during
the said period. Therefore, interest amounting to Rs. 38,476/- u/s 50(3) shall
be leviable on the said wrongly availed and utilized ITC.

7(ii). In view of the above I refer to the relevant provision of Section 50(3)
of the CGST Act, 2017, which is reproduced as under:

Section 50. Interest on delayed payment of tax.

[(3) Where the input tax credit has been wrongly availed and utilised, the
registered person shall pay interest on such input-tax credit wrongly availed and
utilised, at such rate not exceeding twenty-four per cent. as may be notified by
the Government, on the recommendations ofthe Council, and the interest shall be
calculated, in such manner as may beprescribed].

The Manner of calculating interest on delayed payment of tax as per

Notification No.14/2022-Central Tax dated 05-07-2022 The text of Rule 88B
inserted vide the said Notification is reproduced hereunder:



From the above provisions, it is observed that balance of ITC is not7(iii).
continuously lying in the electronic credit ledger of the appellant during the

said period. Thus, in the cases where input tax credit has been wrongly availed
and subsequently reversed on a certain date, there will not be any interest
liability under sub-section (3) of section 50 of CGST Act if, during the time
period starting from such availment and up to such reversal, the balance of
input tax credit (ITC) in the electronic credit ledger, under the heads of CGST
and SGT, has never fallen below the amount of such wrongly availed ITC.

However, when the balance of ITC, under the heads of CGST and SGST of

electronic credit ledger taken together, falls below such wrongly availed amount
of CGST and SGST credit, then it will amount to the utilization of such wrongly

availed credit and will attract interest as per sub-section (3) of section 50 of

CGST Act, read with rule 88B of CGST Rules 2017.

F.No. : GAPPL/ADC/GSTP/3426/2023

"7. In the said rules, with effect from the 1st July, 2017, after rule 88A, the
following rule shall be deemed to have been inserted, namely: 

88B. Manner of calculating interest on delayed payment of tax. 
(3) In case, where interest is payable on the amount of input tax credit wrongly
availed and utilised in accordance with sub-section (3) of section 50, the interest
shall be calculated on the amount of input tax credit wrongly availed and
utilised, for the period starting from the date of utilisation of such wrongly
availed input tax credit till the date of reversal of such credit or payment of tax in
respect of such amount, at such rate as may be notified under said sub-section

(3) of section 50.

Explanation. For the purposes of this sub-rule,

(1) input tax credit wrongly availed shall be construed to have been
utilised, when the balance in the electronic credit ledger falls below he
amount of input tax credit wrongly availed, and the extent of such
utilisation of input tax credit shall be the amount by which the balance
in the electronic credit ledger falls below the amount of input tac credit

wrongly availed.

(2) the date of utilisation of such input tax credit shall be taken to be, -

(a) the date, on which the return is due to be furnished under section 39 or the
actual date offiling of the said return, whichever is earlier, if the balance in the
electronic credit ledgerfalls below the amount of input tax credit wrongly availed,
on account ofpayment of tax through the said return; or

(b} the date of debit in the electronic credit ledger when the balance in the
electronic credit ledgerfalls below the amount of input tax credit wrongly availed,
in all other cases."

Further it is observed that the interest calculation method of the

appellant is conflicting with the method by the Adjudicating Authority. The
7(iv).
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Adjudicating Authority has calculated the interest on differential amount as on
19-03-2018 amounting to Rs 3,594 for 157 days. Further, the interest on

differential amount as on 17-04- 2018 amounting to Rs 62,027 for 128 days.
Now the differential amount Rs 62,027 includes the amount Rs 3,594 on which

the interest has already been calculated for 157. Therefore, there is duplication
of interest on differential amount Rs 3,594 for 128 days. This way on each date

where ECL is falling below the amount of excess availed ITC, there is a
duplication of interest amount. The revised summary of the interest calculated

is as under:
Sr. Interest Interest Till CGST Difference SGST Days CGST SGST
No. From (Amount of excess Difference Interest Interest

availed ITC) (Amount of
excess availed

ITC)

1 19-03-2018 23-08-2018 - 3594 3594 157 371 371

2 17-04-2018 23-08-2018 58433 58433 128 4918 4918

3 21-05-2018 23-08-2018 18490 18490 94 1143 1143

4 20-06-2018 23-08-2018 36373 36373 64 1531 1531

5 18-07-2018 23-08-2018 38240 38240 36 867 867

Total 8830 8830

Therefore the appellant is liable to pay interest of Rs. 17,660/- (CGST Rs.

~a2!2; 830/- and SGST Rs. 8,830/-) under Section 50(3) of the CGST Act 2017.
"
) --? e
~ '). Further, as regards to imposition of Penalty under Section

(9) of the CGST Act, 2017 read with Section 122(2)(a) of the CGST/GGST

Act, 2017, I refer the sarne provisions, the text of which is as under:

Section 73. Determination of tax not paid or short paid or erroneously refunded
or input tax credit wrongly availed or utilised for any reason other than fraud
or any willful-misstatement or suppression of facts.

(8) Where any person chargeable with taxc under sub-section (1) or sub
section (3) pays the said tax along with interest payable under section
50 within thirty days of issue of show cause notice, no penalty shall be
payable and all proceedings in respect of the said notice shall be deemed
to be concluded.

(9) The proper officer shall, after considering the representation, if any, made by
person chargeable with tax, determine the amount of tax, interest and a penalty
equivalent to ten per cent. of tax or ten thousand rupees, whichever is higher,
duefrom suchperson and issue an order.

Section 122. Penalty for certain offences.

(2) Any registered person who supplies any goods or services or both on which
any tax has not been paid or short-paid or erroneously refunded, or where the
input tax credit has been wrongly availed or utilised,

,
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(a) for any reason) other than the reason offraud or any wilful misstatement or
suppression offacts to evade tax) shall be liable to a penalty of ten thousand
rupees or ten per cent. ofthe tax duefrom suchperson, whichever is higher;

8(ii). In the instant case it is observed that the appellant has availed

Input Tax Credit of Rs. 37,41,285/- in excess in their GSTR-B during

FY2017-18 as compared to available in GSTR-2A in contravention of the

provisions of the CGST, Act. They had availed such ITC, which was not

available to them, therefore, rendered themselves liable for penally under the

provisions of Act. However that they have reversed the excess availed ITC in the
GSTR-38 of month of July-2018, however, the interest portion thereon is

remaining unpaid. Thus, they have not fulfilled the criteria of Section 73(8) of
the Act, ibid, therefore, they are liable for penally under section 73 read with

Section 122(2)(a) of the CGST, Act, 2017.

9. Further it is observed that the appellant have late filed GSTR-3B returns

and hence, late fees for delayed filing of returns along with interest amounting

to Rs. 6,183/-. However the appellant has paid the liability of Rs. 5,994/- in
respect of late fees for delayed filing of returns along with interest vide DRC-03

dated 14.03.2023. However, Rs. 189/- (Rs. 6,183 -Rs. 5,994) still remains

unpaid, which is required to be demanded and recovered from the appellant. In
the regard on being pointed out by the Adjudicating Authority the appellant

has paid the said amount of Rs. 189/- vide DRC-03 dated 0 1.09.2023.

In the instant case the appellant reliance on the decision of Hon'ble0(i).
atna high court in the case of M/s Commercial Steel Engineering Corporation

s State of Bihar Civil Writ Jurisdiction Case No.2125 of 2019 on the issue of
TRAN 1 credit wrongly availed but not utilised. Hon'ble court held that mere

availment doesn't attract any penalty and interest and decision of Hon'ble

Karnataka High Court in the case of Commissioner of Central Excise Vs M/s
Bill Forge P Ltd CEA 96/2010 order dated 05th April, 2011, Hon'ble court held

in this case that mere wrong availment of the ITC doesn't attract any penally.

10(ii). On going through the said judgement, it is observed that
considering the facts of the present case, the judgement relied upon by the

appellant would not be applicable in the present case. Hence, the contention of
the appellant is not legally sustainable. Therefore I am of the view that the
interest calculated on the demand which comes to Rs. 17,660/- u/s 50(3) of

the CGST Act 2017 needs to modified and penally amounting to Rs. 3,74,129/

under section 73(9) read with Section 122(2)(a) of the CGST Act, 2017, vide the.

impugned order, is legal and proper.

11. In view of the above discussions, I reduce the demand of interest to Rs.

17,660/- instead of Rs. 38,476/- u/s 50(3) of the CGST Act 2017 and I
confirm the imposition of penalty amounting to Rs. 3,74,129/- under section

e••
I
I
I
+

E
(
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73(9) read with Section 122(2)(a) of the CGST Act, 2017 and confirm the

demand of late fees for delayed filing of returns along with interest amounting

to Rs. 189/- as the same has been paid vide DRC-03 dated 01.09.2023, the

same is appropriated. Accordingly, I partially allow the present appeal of the

appellant to the above extent.

f@a#af errafRt+ srfia at Rqert 5qlm a@k afr snrar ht
The appeal filed by the appellant stands disposed of in above terms .

-+key%##s,o..i52%st.,
Joint Commissioner (Appeals)

Date: o9.02.2024
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(Sandheer Kumar)
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